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Annomayuna: 6 cmamve AHATUSUPYEMCS NPABOCOZHAHUE KAK s6eHUe, OKA3bléaioujee HenocpeocmeeHHoe
enuanue na Ilpaso, u paccmampusaemes Obviuail, onucanuviii 6 cmamove 5 I pasxcoanckoeo xodexca P®, kax
00UH U3 OCHOBHBIX NPOBOOHUKO8 Npasocosnanus 6 I pasicoarnckom npage Poccuiickoti @edepayuu.
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B cBoeii paboTte 51 paccMaTpuBaio IPaBOCO3HAHNUE, U €T0 BIISIHUE Ha MpaBo. HacTosmas TemMa akTyaabHa IS
COBPEMEHHOTO MHpa, KOTJa OOIIECTBO OOJIAACT BBICOKMM pPACCIOCHHEM II0 MHOXECTBY KPHTCPHEB:
COLMANBHBIN CTATyC, MATEPUAIBHOE MONOXKEHNE, 00pa30BaHUe U KYJIbTYypHOS pasBuTue, npodeccus u T. 1. [6] ¥
pasHBIX OOMIHOCTEH TPHCYTCTBYEeT COOCTBEHHBIN B3TJSAI HAa TMPABOBYIO JCHCTBUTEIBHOCTH, KOTOPBIH
MOCTETNIEHHO MEHSETCs C TeYCHHEM BPEMEHM, YTO B CBOIO Ouyepe[b MOATAIKMBAET K U3MEHEHUSAM IIPaBOBYIO
cucrteMy obuiectBa. [IpaBoco3HaHHME MOXKET OKa3blBaTh AKTHBHOE BO3JICHCTBHE HA pa3iMYHBIE OOLIHOCTH.
Taike HEOOXOIUMO YYecTb, YTO Celdyac MHOTOYHMCICHHBIC COIMAIBHBIE IIPOIECCHl IPOTEKAlOT Ooiee
CTPEMUTENIBHO MO CPAaBHEHHIO C MPEINBIAYIIUMH 3II0XaMH, YTO MOPOXKIAET HOBBIE COLUAJIbHBIE OOLIHOCTH H
yCKOpsieT pa3BuTHe MpaBoBeIX HOpM [4] [5]. DTo B wacTHOCTH mpHBeENO K AaibHeinieMy (OPMHUPOBAHUIO H
Pa3BUTHIO TAKOTO HCTOYHHKA IpaBa, Kak oObdail memoBoro oboporta (B pemakumu 'K P® ot 23.05.2016 —
OO06sbruaii) [1].

Poccuiickoe mpaBOCO3HAHMS HACENEHHs, €r0 OTIENBHBIX CJIOEB, OKa3bIBAET 3HAYUTEIBHOE BIIMSHUE Ha
pa3sBUTHE rocygapcTBa. Y HAc MIpPaBOCO3HAHME JANEKO HE BCErja IONOKHUTENIBHO BIUSAET HAa NPUMEHEHUE
HOPMAaTHBHO-TIPABOBBIX AKTOB, TNPHHUMAEMbIX TOCYJapCTBEHHBIMH M MYHUIMNAIbHBIMA 00pa30BaHUAMH.
[TosToMy M3ydeHHE IPaBOCO3HAHUS, €T0 CTPYKTYPbI, 3aKOHOMEPHOCTEH Pa3BUTHS U CIIOCOOOB €ro BO3JICHCTBHA
Ha MPABO — HACYIIHAS JUIs Haniel ctpadbl Tema [3].

O/HUM W3 OCHOBHBIX MPOBOJIHMKOB IPAaBOCO3HAHMS B paMKax rpakJaHCKOro npasa seisiercst O0buaii (ct. 5
'K P® B pemakuuu ot 23.05.2016) [1].

OO6bruaii, kak cienyeT u3 I'pakJaHCKOTO KOJEKca, - 3TO CIOXKHBILIEECS M IIUPOKO NMPUMEHSAEMOe B KaKOM-
a0 00NacTH NpeNNpUHUMATENbCKOW WM WHOM JApYroil JesTeNbHOCTHM IPaBWIIO IIOBEIEHHS, HE
MPEIyCMOTPEHHOE 3aKOHOIATEeIbCTBOM, HE3aBUCHUMO OT 3aKPEIJICHUS €Tro B KaKOoM-JInOo noxkymeHte (. 1 ot. 5
I'K) [1].

XapakTepHbIMHU npu3HaKamMu OObIdast sIBISIOTCS:

a) Ppedb HJIET O TIOCTOSIHHOM, COPMHUPOBABIIEMCS ¥ JOCTATOYHO ONPEIEICHHOM IIPaBHUIIC TOBEICHUS;

6) Takoe mNpaBWIO SBISETCA IIMPOKO NPUMEHSEMBIM K JOCTaTOYHO OOJBIIOMY KpPYIy YYacTHHKOB
rpa)<I1aHCKUX OTHOLIEHUN;

B) Ha3BaHHOE IPABWJIO MOBEACHHS HE IPEyCMOTPEHO 3aKOHOIATEIbCTBOM;

r) OObryaii He 00s3aTEIBHO JODKEH OBITh 3a(MKCHPOBAH B OMPEICIICHHOM JTOKYMEHTE.

Ecnu panbiie B cratbe 5 'K PO O6bruaii 6611 Ha3BaH «OObI9aeM J1e1I0BOro 000poTa» U OTHOCHIICS TOJIBKO K
MpeINPUHUMATEIECKON JeSITeIbHOCTH, TO C BHeceHHeM u3MeHeHuil B crathio 5 'K P® u cmeHoit 3toro
TepMuHa Ha OOBIYal, JaHHAs CTaThs MOXKET PETyIHpPOBATh JIOObIE TPa’kKAaHCKHE MPAaBOOTHOIICHUS B paMKax
TPaXIaHCKOTO MpaBa [2], ecin 3TO HEe MPOTHBOPEUUT APYTUM TMOJOKCHHUSIM 3aKOHOMATENHCTBA WIIH TOTOBOPY
[1].

B psagne crareit 'K umerorcs mpsimble oTchulkn K OOBIYasM, €CIIM OTHOIICHHS CTOPOH HE OIPE/EIICHBI
HOPMaMH 3aKOHOJIaTEJILCTBA M YCIIOBHSMH CBSI3BIBAIOIIETO CTOPOHBI 0053aTENbCTBA.

Haubomee gacto Takume OTCHUIKH BCTpedaroTcs B 1. 22 «McnomneHue obs3atemsctBy (cr. 309, 311, 314,
315, 316), ri1. 30 «Kymnsa-npogaxka» (ct. 474, 478, 508, 510, 513), rn. 45 «bankoBckuit cyer» (ct. 848), rir. 46
«Pacuets» (ct. 863, 867, 874), rn. 51 «Komuccus» (ct. 992, 998) [1].

Opnako, mockoibKy OObrdait mpusHaercs cT. 5 'K ncTrounnkom mpasa, €ro NpuMeHEHHE CIEeAyeT CUMUTaTh
BO3MOXKHBIM M TIPH OTCYTCTBHH B COOTBETCTBYIOIIMX IPABOBBIX HOPMax MPSIMOM OTCBUIKH K OOBIYAIO, €CIIH
HAJIMYECTBYET MPOOEIT B 3aKOHOAATENIECTBE U B YCIOBHUAX 3aKIFOYEHHOT'O CTOPOHAMH JIOTOBOPA.

Iomoxernns m. 2 ct. 5 'K, xoTopple He comepKaT HPSAMOTO YKa3aHUs O COOTHOWICHWH OOBIYast |
JUCTIO3UTHBHOM HOPMBI, JOMOIHAIOTCS MpaBuioM 1I. 5 cT. 421 'K, cormacHo xotopomy OObrdan NpuMEHSIOTCS
K YCJIOBHSIM JIOTOBODA, €CJIM OHH HE OIPEAETICHbl CAMUMH CTOPOHAMH WMJIM TUCTIO3UTHBHON HOPMOH (O MOHATHH
JIMANO3NTHBHBINA HOPMEI cM. 11. 4 c1. 421 T'K).

OObIyan TakXKe JOJDKHBI MPUHUMATHCS BO BHUMAaHUE NPU TOJIKOBAaHWHU ycJIOBHiH porosopa (cM. cr. 431 I'K)

[1].



Bce BhIIeHa3BaHHOE CBUACTCIILCTBYCT O MOBBIHNICHUKW HETIOCPCACTBCHHOI'O BJIMAHWA NPAaBOCO3HAHHSA Ha
TpaKIaHCKOC MPAaBO U aKTYaJIbHOCTHU AAaHHOT'O BOMIpOCa AJid HAIlIEro rocyaapcrna.
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